untary or involuntary dismissal. The notice and court approval provisions of rule 23(e), however, have usually been construed as applying only to voluntary dismissals. 6 Appropriate procedural regulation of involuntary dismissals is essential to the proper functioning of the class action device. This comment examines the legal and practical effects of involuntary dismissals on the interests of class members under present law and evaluates several procedural modifications that would more adequately serve the purposes of rule 23.
I. THE PROCEDURAL BACKGROUND

A. Rule 23
The class action originated in equity as a device enabling the court to proceed to judgment where the parties were too numerous to all be brought before the court. 7 The first version of rule 23, adopted in 1937, designated three categories as appropriate for class action treatment: where the right sued upon was joint or common to the members of the class; where the rights asserted were several but the relief sought by all members affected the same specific property; and where the rights asserted were several but there was a common question of law or fact and a common type of relief was sought. 8 These categories were soon denominated "true," "hybrid," and "spurious" class actions respectively. 9 Only in a "true" class action did the decree rendered have full res judicata effects as to absent members of the class. 10 The judgment in a "hybrid" class action had limited res judicata effects," 1 and the judgment in a "spurious" class suit had no binding effects on absent class members. 12 6 3B J. MooRE, ]FEDERAL PRACTICE 23.80 [21] , [3] (1969) .
7 See J. STORY, COMMENTARIES ON EQUITY PLEADINGS § 95-97 (2d ed. 1840). 8 The simple definition found in the equity rules of when an action might be maintained as a class action was rejected. Equity R. 38, 226 U.S. 659 (1912), provided: "When the question is one of common or general interest to many persons constituting a class so numerous as to make it impracticable to bring them all before the court, one or more may sue or defend for the whole." 9 3B J. MooRE, supra note 6, 23.02-1.
The 1966 revision of rule 23 responded to the confusion surrounding classification of cases and the restrictive effect given judgments in "spurious" class actions by rejecting the "true-hybrid-spurious" classification 3 and specifically providing that a judgment rendered in any class action maintained under the rule is binding on all those the court determines to be members of the class. 14 The old classifications were replaced with functional definitions of controversies appropriate for class action treatment. 5 A class action may now be maintained under subdivision (b)(1) of the rule where a risk of inconsistent adjudications exists or where an adjudication of the rights of one party would be dispositive of the interests of other persons. Subdivision (b)(2) allows class actions for injunctive or declaratory relief where such relief is the appropriate remedy for all members of the class.' 6 Class actions are maintainable under subdivision (b)(3) if the court finds that common questions of law or fact predominate over questions affecting only individual members and that a class action is superior to other means for the adjudication of the controversy. The expansion in res judicata effects of "spurious" class actions, generally maintainable as "common question" actions under (b)(3), has been a primary motivation for the increased use of the class action device and the resultant burdens on the federal judiciary.' 7 The relatively slight connection between class members in (b)(3) actions creates the possibility that res judicata effects could be imposed on a class member without his knowledge or acquiescence. To prevent this from occurring, the rule requires that the "best notice practicable" be given to all members of the (b)(3) class, informing them that a class suit is being maintained on their behalf and giving them the opportunity to avoid being bound by a final judgment by opting out of the action if they so desire.' 8 In contrast, the rule does not require any preliminary notice to members of the class in (b)(1) or (b)(2) class suits. 19 
B. Settlements and Dismissals under Rule 23
The 1937 version of rule 23 provided that a class action could not be dismissed without the approval of the court. This represented an attempt to guard against the collusion and strike-suiting 2 o that had marked the class action device prior to the adoption of the rule, 21 abuses that had been greatly facilitated by the common holding that a class action would be dismissed at the request of the class representative at any time prior to the entry of a decree affecting the rights of absent parties 22 Prior to the rule a plaintiff was free to use the leverage afforded by his purported representation of a class to extract, without regard to the interests of the class, a settlement that would inure to his benefit alone. The original rule 23, by requiring court approval of settlements and dismissals, did much to correct this situation.
An additional protection was provided by requiring notice to class Members when a dismissal or compromise of a "true" class suit, binding on all members of the class, was presented to the court. 23 By requiring notice of the pending settlement the rule attempted to give the court the benefit of the views of those class members who objected to the settlement. This provision was designed to prevent the named parties from collusively presenting only such information as would lead the court to approve the settlement. The 1966 amendments to rule 23 that made judgments in class actions binding on all class members included a corresponding extension of the requirement of notice of a dismissal or compromise.
As noted earlier, it is generally agreed that the notice and court approval provisions of rule 23(e), like those of its predecessor, are applicable only to voluntary dismissals. 24 The only justification offered for the exclusion of involuntary dismissals from the safeguards of rule 23(e) is that because involuntary dismissals "presumably could not involve collusion or benefit the representative plaintiffs at the expense of the remaining class members, the protection afforded by giving notice to absentees is not required." 2 5 This presumption is erroneous. A compromise or settlement can easily be disguised as an involuntary dismissal. Failure to extend the rule to involuntary dismissals thus opens the way to collusion and strike-suiting.
C. Involuntary Dismissals under the Federal Rules
Rule 23 makes no special provision for involuntary dismissals of class actions; therefore, the provisions of the federal rules that generally govern involuntary dismissals are applicable. Rule 41(b) provides in part: "Unless the court in its order of dismissal otherwise specifies, a dismissal under this subdivision and any dismissal not provided for in this rule, other than a dismissal for lack of jurisdiction, for improper venue, or for failure to join a party under rule 19, operates as an adjudication upon the merits." 26 In other words, dismissal is with prejudice unless the court or the rule specifically states otherwise.
27
Involuntary dismissals may be entered for a number of reasons. For example, rule 41(b) permits involuntary dismissal for failure of the plaintiff to prosecute, and rule 37 grants the court discretionary power to dismiss pursuant to Rule 41(b) for failure to make discovery. 28 Rule 41(b) dismissals of class actions that are not specified to be without prejudice conclude the rights of absent class members without providing the safeguards of rule 23(a). 29 This situation raises the question of whether an involuntary dismissal that concludes the rights of absent class members is consistent with established principles of due process. 
26
The rule was drafted in this fashion to obviate speculation about the effect of an involuntary dismissal by making it dear that a dismissal is with prejudice unless the court or the rule specifically states otherwise. 5 J. MooRE, supra note 6, 41.14[l] (1971). 27 The specific exemption in the rule of dismissals for lack of jurisdiction has been construed by the Supreme Court "as encompassing those dismissals which are based on a plaintiff's failure to comply with a precondition requisite to the Court's going forward to determine the merits of his substantive claims." Costello v. United States, 365 U.S. 265, 285 (1961). The rule was thus made to conform to the general principle previously established by the Court that an involuntary dismissal does not bar a subsequent action if it is grounded on some matter preliminary to a consideration of the merits by the court. Cir. 1968) . A dismissal of a suit brought as a class action for failure to satisfy the prerequistes of subdivisions (a) and (b) necessary for certification of a class action, being on a matter preliminary to consideration of the merits, must, therefore, be without prejudice to the rights of the purported class.
28 FED. R. Civ. P. 37(b)(2)(C) provides that an action may, in the discretion of the court, be dismissed for failure to comply with court-ordered discovery. FED. R. Civ. P. 37(d) provides a like discretionary sanction for failure to make discovery that may be requested without court approval.
29 See text and notes at notes 30-65 infra.
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II. CONSTITUTIONAL ISSUES RAISED BY INVOLUNTARY DISMISSALS OF CLASS ACTIONS
A. Adequacy of Representation
It is an established rule of due process that in order for a person to be bound by the judgment of a court he must be brought before the court and made a party to the action. 30 Class actions are an exception to this general rule.
3 1 Not all members of the class need be brought before the court, but if absent members are to be bound by the judgment, established principles of due process require that their interests be adequately represented. Adequacy of representation requires both competent counsel and a class representative who will vigorously prosecute class claims. 36 The requirement of competence of chosen counsel is satisfied if he is "qualified, experienced, and generally able to conduct the proposed litigation." 37 Inquiry into the quality of the representation that will be provided by the representative himself is more extensive. 38
1. The Representative Party. The basic criterion of representation is "the forthrightness and vigor with which the representative party can be expected to assert and defend the interests of the members of the class so as to assure them due process." 39 Involuntary dismissals generally create doubts concerning the zeal with which the interests of the plaintiff class have been pursued by the representative. 41 had been dismissed for failure to answer interrogatories. The defendants in Papilsky sought summary judgment arguing that, because the dismissal in White had not been stated to be without prejudice and the Papilsky plaintiff had been a member of the class represented in White, rules 37 and 41(b) rendered the White dismissal a decision on the merits-and res judicata as to the plaintiff in Papilsky. The Second Circuit affirmed the district court's denial of summary judgment by carving out an exception to the general principles of rule 41(b) "for derivative suits dismissed for failure to answer interrogatories." 42 After a lengthy discussion of the reasons for requiring notice of involuntary dismissals of class actions, the court stated that "[a] dismissal for failure to answer interrogatories cannot accurately be characterized as either a voluntary dismissal or a dismissal following a hearing on the merits." 43 The court admitted that a dismissal for failure to answer interrogatories has some of the attributes of an adjudication on the merits, but "on balance," it viewed such dismissals as "more analogous to voluntary dismissals." 44 The court therefore concluded that notice of the dismissal should have been given to nonparty class members and that a judgment without such notice was not binding on absent class members.
The decision in Papilsky was technically based on the failure to give notice of a "voluntary" dismissal. The motivation behind the decision, however, may be indicated by the court's concern that "a dismissal for failure to answer interrogatories could easily disguise a collusive settlement," 45 and that a "fainthearted" plaintiff could prejudice the interests of the entire class. 46 The court specifically noted the special master's finding in White that the plaintiffs were "not serious in prosecuting 
1973]
similar to those alleged in White were violations of the federal securities laws and created a right of recovery. The court's conclusion that the White dismissal was more voluntary than involuntary thus seems to be based on its concern for the adequacy of representation involved. A class representative who enters into a collusive settlement with the defendant or faintheartedly prosecutes a colorable claim is clearly not an adequate representative. To dismiss a class suit with prejudice to the class under such circumstances would constitute a denial of due process. An examination of the assumptions used to justify dismissals with prejudice for failure to make discovery in other than class actions demonstrates the validity of the result reached in Papilsky. In an early case, Hammond Packing Co. v. Arkansas, 49 the Supreme Court held that entry of a default judgment against a defendant for his failure to make discovery was not a denial of due process. The Court relied on "the undoubted rightof the lawmaking power to create a presumption of fact as to the bad faith and untruth of an answer begotten from the suppression or failure to produce the proof ordered, when such proof concerned the rightful decision of the cause." 50 Later, in Societe Internationale v. Rogers, 51 however, the Court recognized that this presumed lack of merit might not be sustainable where a plaintiff's good faith efforts to produce the information requested had failed: " [W] e think that Rule 37 should not be construed to authorize dismissal of the complaint because of petitioner's noncompliance with a pretrial production order when it has been established that failure to comply has been due to inability, and not to willfulness, bad faith, or any fault of petitioner."
It is difficult to justify an involuntary dismissal of a class action with prejudice on the ground of "willfulness, bad faith, or any fault" of the absent members of the represented class or presumed want of merit in the claim presented. There is little opportunity for "willfulness, bad faith, or any fault" on their part; 53 absent members of the class in the 49 212 U.S. 822 (1909 vast majority of cases would not even know that discovery procedures were being utilized. Nor can an automatic presumption of want of merit be created to sustain such a dismissal; rather, as was implied by the Second Circuit in Papilsky, the dismissal of a colorable claim must be attributed to either faintheartedness or collusion on the part of the class representative. As the Second Circuit stated in Trans World Airlines, Inc. v. Hughes: "[T] he totality of the circumstances surrounding the failure to make discovery must be considered in determining what sanctions to apply .... -"4 In the "totality of the circumstances" presented by the ordinary class action, a dismissal with prejudice for failure to make discovery, however applicable it might be to the class representative, cannot be justified when applied to the members of the class. Such a dismissal, where the claim is at least colorable, presents a prima facie case of inadequate representation. The situation is thus analogous to that presented in Societe Internationale and similar due process considerations require the same refusal to utilize the presumptions of lack of merit or bad faith. To apply these presumptions in the context of a dismissal of a class action for failure to make discovery would be to destroy the protection of the rights of absent class members that the due process-adequacy of representation standard was designed to establish.
Dismissals of class actions for want of prosecution present the courts with similar problems. Two cases, both of some antiquity, reveal the tension between the special needs of class actions and the court's traditional ability to keep its docket clear of unprosecuted actions.
In Partridge v. St. Louis Joint Stock Land Bank 55 the court dismissed a class action that had been on its docket for nine years without any action being taken in its prosecution. The court did not indicate the effect that dismissal would have on subsequent actions brought on the same claim, but the predecessor of rule 23(e), requiring notice for dismissals, was held "not applicable to dismissals for failure to prosecute under the circumstances here presented." 50 Nor was it applied in National Hairdressers' & Cosmetologists ' Association v. Philad Co., 7 in which a class action was dismissed pursuant to a district court rule permitting dismissal of an action as of course without prejudice if no steps were taken 
in its prosecution for one year. The court stated that the notice provisions of the predecessor of rule 23(e) were paramount to the local district court rule but would not be applied "under the circumstances" of the case. 8 The suit had been brought to obtain a declaratory judgment and to restrain the defendant from collecting license fees it claimed under a patent; the claim had become moot, however, due to the defendant's earlier sale of the patent under an order of the court. These circumstances clearly justified the dismissal without notice. The issue in National Hairdressers' was mooted not by collusion or a secret settlement but rather because of an order of the court itself. The dismissal in Partridge is more troublesome. Although the only protest against the dismissal of that case came from the representative whose laxity had allowed the action to linger on the docket for nine years and it appeared that the action had been brought merely for purposes of harassment, the decision may be criticized as not sufficiently safeguarding the rights of absent class members. The fact that no members of the class appeared to protest the dismissal may not be viewed as indicating a lack of interest on the part of class members, because no notice of the dismissal was given. Further, class member reliance on prosecution of the class action may explain the fact that no one intervened to press the action or brought another action on the same claim during the time that the suit lay dormant on the docket; this argument is, of course, more compelling when applied to cases involving shorter periods of nonprosecution. Dismissal for failure to prosecute may indicate that the representative has lost interest in the action or may be an intentional attempt to avoid the safeguards established by rule 23(e); in both cases care must be taken to avoid prejudice to the rights of absent class members. The majority of the federal district courts have adopted rules requiring that, in the absence of good cause to the contrary, an action be dismissed if there has been no prosecution of the action within a stated period of time. 59 Nearly all dismissals made under these rules are with prejudice unless the court specifically states otherwise, and no provision is made for notice to absent class members. 60 Such rules provide insufficient protection for the interests of absent class members.
Involuntaiy Dismissals of Class Actions
The principles behind dismissals with prejudice for want of prosecution were recently approved in Costello v. United States: 61 All of the dismissals enumerated in Rule 41(b) which operate as adjudications on the merits-failure of the plaintiff to prosecute, or to comply with an order of the Court, or to present evidence showing a right to the relief on the facts and the law-primarily involve situations in which the defendant must incur the inconvenience of preparing to meet the merits because there is no initial bar to the Court's reaching them. It is therefore logical that a dismissal on one of these grounds should, unless the Court otherwise specifies, bar a subsequent action.
62
This rationale, however, will not withstand analysis in the class action context.
Where a dismissal for want of prosecution of a colorable class action claim may be presumed to be the product of collusive action on the part of the defendant, he cannot be heard to object that he has been forced to prepare to defend on the merits. On the other hand, where such a dismissal is the result of bad faith or faintheartedness on the part of the class representative, the absent members have been inadequately represented and a dismissal with prejudice would be a denial of due process.
Situations in which the adequacy of representation provided by the representative is dubious are certainly not limited to those discussed above. Other examples include failure to present evidence and failure to oppose a motion for summary judgment. 63 Where an involuntary dismissal of a class action is due to the failure of the representative to properly represent absent class members, it will generally be improper for the court to order or allow the dismissal to be with prejudice to any but the named representative. 
The Class
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class representative but rather from the inexcusable neglect of the counsel he has retained.
Federal Rule of Civil Procedure 60(b)(1) provides that a party may be relieved from a final judgment for "mistake, inadvertence, surprise or excusable neglect" on motion made within a reasonable time not to exceed one year after entry of judgment. Rule 60(b)(6) provides that a party may be relieved from judgment for "any other reason justifying relief from the operation of the judgment." A motion under rule 60(b)(6) need only be made "within a reasonable time." The scope of these remedies, however, was severely restricted by the Supreme Court in Link v. Wabash Railroad Co., in which the Court stated:
There is certainly no merit to the contention that the dismissal of petitioner's claim because of his counsel's unexcused conduct imposes an unjust penalty on the client. Petitioner voluntarily chose this attorney as his representative in the action, and he cannot now avoid the consequences of the acts or omissions of this freely selected agent. Any other notion would be wholly inconsistent with our system of representative litigation, in which each party is deemed bound by the acts of his lawyer-agent .... ",,5
Although rule 60(b) generally vests a high degree of discretion in the court, 66 the decision in Link seems to foreclose relief from judgment under rule 60(b)(1) based on the inexcusable neglect of a party's attorney.
07
The rationale of Link, however, is inapplicable to the ordinary class action. Absent members of the class generally have not voluntarily selected the attorney who will represent them nor will they be in a position to exercise control over the course of the litigation. The principle of voluntary choice on which the rule in Link was based thus cannot be sustained. Notice to members of the class that a class action is being maintained on their behalf provides greater opportunity for their participation in the action; it is not, however, a sufficient basis for the invocation of the Link rule. It might be argued that failure to take action protesting the choice of counsel by the class representative after notice is a sufficiently voluntary choice of counsel by the class members to make the excusable neglect of counsel binding on them. Absent a specific inquiry as to the class member's opinions of named counsel, however, failure to respond to notice cannot be viewed as dispositive. It cannot generally be expected that, even with notice, the adequacy of representation afforded by named counsel will be given more than a cursory examination by the absent class members. More significantly, turning the passive acquiesence of class members in the counsel retained by the representative into the voluntary selection required by Link would dearly do violence to the theory underlying rule 23. The rule is intended to provide a means for the vindication of the rights of small claimants who cannot be expected to use their own resources to retain counsel and enter an appearance. In view of the generally small size of the individual claims and the limited resources of the claimants, no investigation or positive acceptance of the attorney selected by the class representative may properly be presumed. 6 The fact that the court has examined the quality of representation provided by the class attorney in certifying the action as a class action does not furnish a basis for extending the Link principle to class actions. Approval by the court is not the voluntary choice demanded by Link; the Link choice must be made by the class, not for the class.
Involuntary dismissals with prejudice that are based on the conduct of the attorney, like those based upon the failings of the class representative, cannot be justified in the class action situation by any of the theories used to justify such dismissals in ordinary actions. Involuntary 
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[40:783 dismissals with prejudice should therefore not be permitted in class actions.
B. Statutes of Limitations
Creation of a system that does not permit involuntary dismissals of class actions with prejudice to the interests of absent class members, however, will not eliminate all due process problems. The running of a statute of limitations may unfairly eliminate the ability of absent class members to assert their claims or diminish the time available for them to act. 9 Where notice of the maintenance of the class suit has been received, either officially or unofficially, class members may rely on the suit being prosecuted on their behalf and not bring actions of their own. If the statute of limitations has run prior to the involuntary dismissal of the class action, or to the time that the dismissal is brought to the attention of absent class members, the statute may bar any further claims by the class members. This problem is exacerbated by the extended length of time often required to determine if an action may in fact be maintained as a class action.
70
The filing of an action found to be properly maintainable as a class suit is generally held to toll the statute of limitations as to absent class members. 71 The involuntary dismissal of a class suit-even when it is In an earlier unreported opinion in the same case (copy on file at The University of Chicago Law Review) the Ninth Circuit emphasized that the members of the class had relied upon the class action by not bringing their own separate actions, saying that to employ the stricter standard of reliance adopted by the district court "seems unreasonably to discourage reliance on class actions." This opinion was withdrawn and the reported opinion issued with all mention of reliance contained in the earlier opinion eliminated without explanation. expressly stated that the dismissal is without prejudice-will reactivate the running of the statute of limitations. 7 2 Class members who have refrained from bringing their own actions and relied on the prosecution of the class suit may be caught unaware by the running of the statute and foreclosed from asserting claims they would otherwise have pursued.
Due process principles and the policies underlying rule 23 converge to suggest that some type of action be taken to provide affirmative protection for the claims of absent class members. The general standard by which the courts are to be guided has been previously articulated as "due regard [for] the nature of the proceeding and the character of the rights which may be affected by it.'1 73
III. A PROBLEM OF RIEMEDIES
There appear to be four alternatives available to eliminate the problems of providing due process for absent class members where a class suit has been involuntarily dismissed, technically without prejudice. First, the action could be retained on the court's docket, thus holding it perpetually open for intervention. Second, a procedure that would allow proof of reliance on a pending class suit to toll the statute could be adopted. Third, the class representative could be compelled to continue to press the action. Finally, notice of the involuntary dismissal could be required and some time period after the sending of notice provided for the filing of actions. These four alternatives must be examined in the light of their effect on the interests of both class members and defendants and on attempts at strike-suiting and collusive settlements.
A. Retention on the Docket of the Court
Retention of an action on the docket of the court, thus providing an opportunity for intervention by class members, offers a seemingly at- Statutes of limitation, like the equitable doctrine of laches, in their conclusive effects are designed to promote justice by preventing surprises through the revival of claims that have been allowed to slumber until evidence has been lost, memories have faded, and witnesses have disappeared. The theory is that even if one has a just claim it is unjust not to put the adversary on notice to defend within the period of limitation and that the right to be free of stale claims in time comes to prevail over the right to prosecute them.
75
Indefinite retention on the docket would encourage, rather than prevent, "surprises" and revival of claims after evidence has been lost. These difficulties alone are a sufficient ground upon which to reject such a remedy.
B. Proof of Reliance
A second alternative would be to allow an absent class member to file an action despite the running of the statute of limitations where he could show that his failure to bring a timely action was due to his reliance on the maintenance of the class suit.
7 6 This approach has several serious defects. First, members of the class cannot always be expected to act promptly and the defendant is therefore subjected to the hazards noted above by the Supreme Court in the Telegraphers case. 77 Second, the issue of whether the class member truly relied would in many cases be difficult to resolve. The necessity of proving reliance might prove a substantial barrier to the prosecution of class members' claims, and add to the burdens on an alieady overworked federal judiciary.
74 Cf. REPORT AND RECOmfENDATIONS, supra note 5, at 57. 75 321 U.S. 342, 848-49 (1944 [40:783
C. Compelling Prosecution
Several courts have refused to permit a plaintiff who has presented a class claim to dismiss that claim where the dismissal represents a deliberate attempt to avoid the notice and court approval provisions of rule 23(e). 78 In Yaffe v. Detroit Steel Co., 70 for example, the court refused to permit the class representative to amend his pleadings" 0 to eliminate all references to the class action. The court, holding that rule 23(e) applied regardless of the provisions of rule. 15(a), required, as a prerequisite to the amendment, that the plaintiff give notice to members of the class of the settlement that had led to the attempt to amend the pleadings.
It has also been held that, even where there is no bad faith on the part of the representative, a class suit cannot be dismissed or modified because the class representative has assumed a special status by his allegation of class representation and has bound himself to represent the interests of the entire class. In Sheffield v. Board of Supervisors, 8 1 the class plaintiff in a federal voting rights suit decided that he desired a different result than that originally sought; nevertheless, he was denied leave to dismiss his complaint. Although the court failed to indicate that the plaintiff would be compelled to continue to prosecute the action, it relied on the proposition that the class representative had assumed a special status by virtue of his presenting a claim on behalf of a class-indicating that he had become a "private attorney general." However salutary the "private attorney general" concept may be in some areas, . 1943 ). There the question was one of standing to challenge administrative action, and the "private attorney general" concept was used to confer standing on a party injured by that action.
83 The "private attorney general" concept was endorsed by the Supreme Court in Newman v. Piggie Park Enterprises, Inc., 390 U.S. 400 (1968). There the Court remarked that a plaintiff by bringing a civil rights class action had designated himself a "'private the court in Sheffield, 8 4 it raises significant due process problems; whether the class in such circumstances would be afforded adequate representation seems dubious indeed.
Few courts have discussed what is to occur once dismissal has been denied. 8 5 The courts seem to have proceeded on the assumption that a settlement will be negotiated for the entire class. The alternative of compelling prosecution in spite of the faintheartedness or presumed bad faith of the class representative is properly rejected. In such circumstances, the vigor and loyalty with which the original representative would assert the interests of the class is very doubtful.
An instructive case is Young v. Higbee Co." 6 In that case, although no formal class claim was made, an action by two preferred shareholders contesting a plan of reorganization under the Bankruptcy Act, if successful, would have benefited the entire class of preferred shareholders. The two plaintiffs sold their stock at a favorable price to two junior claimants and agreed to discontinue their prosecution of an appeal. The Supreme Court noted that the statute was designed to enable the interests of an entire group to be asserted by one representative, but, more significantly, the Court also found that "[t]he statute neither compels them to appeal nor to prosecute an appeal already taken contrary to their own interests .
*."..87 Despite the "private attorney general" dicta found in some cases, the prosecution of a class action by an unwilling representative must be rejected as an improper safeguard of the interests of absent class members. Even if adequacy of representation problems are put aside, it is difficult to see how a class representative who has become a "private attorney general" can be compelled to continue to prosecute the suit. The only means available would seem to be through use of the contempt powers of the court. It is difficult to imagine a procedure that would do more to discourage the bringing of meritorious class suits than creating an awareness on the part of the attorney general,' vindicating a policy that Congress considered of the highest priority." Id. at 402. The question there presented, however, was whether the class representative was entitled to recover attorney's fees and did not at all go to whether a class plaintiff must continue to press a class action.
84 The court said, "[H]aving instituted a public lawsuit to secure rectification for a constitutional wrong of wide dimension, they [the plaintiffs] cannot privately determine its destiny." 439 F.2d 35, 36 (5th Cir. 1971) .
85 Responding to the problems presented by such action, the court in Rothman v. Gould, 52 F.R.D. 494 (S.D.N.Y. 1971) , found that the representatives who had taken such action had indicated their incapacity to provide adequate representation and required published notice to produce intervenors who might continue to prosecute the action. Rothman is discussed more fully in the text and notes at notes 91-99 infra.
86 324 U.S. 204 (1945) .
87 Id. at 212.
[40:783 putative class representative that he might be compelled, under threat of contempt, and at substantial costs to himself, to prosecute an action merely because he had brought suit as a representative of a class.
D. Notice
When considering notice as a possible solution to the dilemma posed by involuntary dismissals it is necessary to note that the focus of the solution should not be to apprise every class member of the involuntary dismissal but rather to secure adequate protection for the rights of the class by providing, as far as possible, a representative who will prosecute the action with the vigor and loyalty that due process demands.
It is to be expected that where an attempt is made to circumvent rule 23(e) settlement will occur prior to certification and the concomitant notice that a class suit is being maintained. 8 8 Courts have assumed that a suit in which a class claim is made is to be treated as a class suit for purposes of rule 23(e) when voluntarily dismissed or compromised. 9 The formality of certification has thus been treated as not controlling.
Where an involuntary dismissal would occur before certification the same assumptions should be made.
The attempt at dismissal in Rothman v. Gould 90 came prior to certification of the action as a class action. There the class representative asserted claims under the Securities Exchange Act of 1934 arising out of the manipulation of stock prices by the defendant. When the representative obtained a settlement of his individual claims, he moved to strike the class claims on the ground that it was impossible to establish the existence of a suitable class. This contention was plainly inconsistent with the representative's assertion for over two years that a proper class existed, and the court rejected it:
It must be presumed, or at least firmly expected, that responsible lawyers, before they put their names to class allegations, will have made some minimally careful explorations to satisfy themselves of the prima facie existence of a class, a claim on behalf of the class, and their suitability to present themselves in the fiduciary role of class representatives ....
In the face of that expectation, and with Pa. 1967) . Even where there is no deliberate attempt to circumvent the provisions of rule 23(e) it is to be expected that dismissal will occur before the representative has made an "investment" that is so large as to prevent his giving up the suit.
89 See cases cited note 88 supra.
no showing either of further researches or of changes in any pertinent circumstances affecting the putative class, counsel will not be allowed to forget the whole business on the mere assertion that it was a mistake to begin with. 91
Apart from concern about impositions on the courts, District Judge Frankel noted that the bringing of the suit may have deterred "the institution of suits by members of the ostensible class" and that " [t] he passage of time may impair or defeat the rights of others thus deflected from acting for themselves. ' 92 In the light of the responsibilities the representative had undertaken, the court said: "It is necessary at least that some decent notice be given to those plaintiff purported to represent so that such members of what was once said to be a 'class' may appear, if they wish, to oppose the present application, seek to be substituted as representatives or take other steps appropriate for protection of their interests. ' 93 The defendants responded to this decision by revoking their settlement offer, and the plaintiff quickly reverted to his original assertion that a class action might be maintained and that he intended to prosecute it vigorously. In spite of the plaintiff's assurances, the court noted that his prior actions cast serious doubt on the quality of representation he would provide in the future and said that "it is possible that some other or others could properly fill that role." 9 4 The court, pursuant to its authority under rule 23(d)(2)9 5 to make orders for the protection of the class, ordered that notice be published in the New York Times and the Wall Street Jourial, directed toward obtaining others to fill the representation gap. This notice was required even though the action had not yet been certified as a class action. 9 6 The court stated that "interdependence of the individual settlement and a class dismissal must be deemed always suspect, and perhaps never suitable." 9 7
Counsel in Rothman objected that the notice directed by the court for the protection of the members of the class or otherwise for the fair conduct of the action, that notice be given in such manner as the court may direct to some or all of the members of any step in the action, or of the proposed extent of the judgment, or of the judgment, or of the opportunity of members to signify whether they consider the representation fair and adequate, to intervene and present claims or defenses, or otherwise to come into the action .... " 96 Two years had passed since the filing of the suit without the court's having determined that the action could indeed be maintained as a class action. 97 52 F.R.D. at 500-01.
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was nothing more than a solicitation of claims. The court correctly rejected this argument. Notice in such situations is necessary to preserve the rights of the class members, to prevent their being deprived of the opportunity to assert their rights because apparently adequate representation turned out to be otherwise."" As the Rothman decision emphasized, brief published notice can protect the interests of the class by bringing in a new representative of the interests of the class. Even abbreviated notice, by informing the members of the bar and the interested class members of the dismissal, should ensure that a substitute class representative will be provided where the class claims are meritorious, thereby rectifying any harm that may have been done by the faintheartedness or bad faith of the original representative. Such notice should do much to protect the interests of class members and may prevent strike-suiting and collusive settlements; a defendant will gain nothing from a collusive settlement with the representative if the class suit is continued by another representative.
Several additional problems not sufficiently considered by the Rothman court must be examined: (1) the effect of the statute of limitations on those who receive such notice; (2) whether a different rule ought to exist when it clearly appears that the claim is without merit; (3) whether a different rule ought to exist where the remedy sought is injunctive or declaratory relief; (4) who should bear the costs of notice; and (5) whether a different rule ought to exist where court-directed notice of the maintenance of the suit has been given and reliance on the maintenance of the action is more likely.
The best method for dealing with the statute of limitations problems of involuntary dismissals with notice, as indicated by the earlier discussion of the question, 9 9 is a dismissal without prejudice and a reopening or tolling of the statute of limitations for a period of time sufficient to provide an opportunity for the filing of a new action. 100 Such a procedure would give the new representative freedom to cast the action in the terms he desires and allow him to bring the action in the federal district he considers most convenient. He would thus not be tied to the old, defective litigation. The time provided should be sufficient to 08 The court said, id. at 501: What defendants perceive as a "specter" of unnecessary litigation-with plaintiff's more passionate counsel finding himself "shocked by so champertous a notice"-seems only a chimera rising in the heat of advocacy. The case is in substance close to the familiar kinds of suits where a settlement or other disposition possibly hurtful to third parties must be publicized sufficiently to confirm or disconfirm such a possibility. Notices of that sort cause trouble, defeat expectations, bring new litigants into court. But nobody supposes they are "champertous" or unnecessary. So much for the supposed ethical solecism the parties now perceive. 99 See text and notes at notes 71-74 supra. 100 This is analogous to the state saving statutes. See discussion at note 72 supra. allow the gathering of forces necessary for the initiation of new litigation. Allowance of a period of one year or the time remaining of the original limitation period, whichever is greater, after the giving of notice should provide sufficient time for the filing of a new action and is in accord with the principles underlying statutes of limitations. Claims thus would not be allowed to slumber indefinitely. On the other hand, a defendant who has been made aware that a claim will be asserted against him can not claim impropriety or surprise if an opportunity is given for reassertion of the claim within a strictly limited period of time.
The justification for notice of involuntary dismissals is preservation of the rights of absent class members; this justification itself raises the question of whether notice should be required where the claim presented in class form appears to the court to be without merit. It can be argued that in such a case notice should not be required; if the claim is without merit there are no substantial rights to be protected. This approach, however, would have the disadvantage of involving the court in extended inquiries into the merits of the claim. 10 1 In addition, where failure to give notice is due to an incomplete examination by the court of the merits of the claim, further actions by persons who were members of the class and who relied on the class action might be unfairly foreclosed. Finally, a restriction of notice to only those situations where the claims seem to be of merit would allow one last opportunity for strike-suiting and collusive settlements. A collusive settlement could be disguised by the parties through an assertion that developments had made it clear that the class claim was without merit; there would be no one before the court other than the parties to the settlement to contest that assertion.
It has been pointed out that an involuntary dismissal of a class action will prevent absent members of the class from asserting their claims, even if the dismissal is without prejudice, where the statute of limitations has run. One exception to this problem exists where an action seeks injunctive or declaratory relief, for there the wrong is a continuing one. Courts have been especially solicitous of these actions, which nearly always present civil rights claims, permitting liberal intervention' . 02 and allowing the representative to continue to represent a class even though his individual claim has been mooted. 0 3 This concern, however, need not inspire a requirement of notice of involuntary dismissal designed to obtain intervenors, for should such an action be involuntarily dismissed without prejudice, a new claim may be presented at any time by an aggrieved member of the class. A requirement of notice of involuntary dismissal for certain class actions raises the question of who should pay for such notice. The court in Rothman 0 4 directed that the defendants should bear the costs of notice. The only discussion of the reasons for this order consisted of the court's noting that if the settlement with the plaintiff were revived "this small item of expense should be easily manageable."' 1 0 5 Although there is authority for imposing on the defendant at least part of the costs of notice of maintenance of the suit as a class action," 0 " this seems unfair except in the rare case where the plaintiff has presented a clearly meritorious claim. Where the plaintiff's claim is fairly debatable the defendant should not be forced to pay for notice to the class. Where notice is to follow an involuntary dismissal that has been produced by either the faithlessness or faintheartedness of the class representative, the case for placing the costs of notice on the representative seems even stronger. It is in this context that the "private attorney general" concept is useful. By making a class allegation, the representative has assumed certain duties to safeguard the interests of the class-among these duties might be included providing notice if the action is to be involuntarily dismissed. The costs of giving notice sufficient to procure an alternative representative, for example by publication in a few select newspapers, will be relatively small; therefore no substantial disincentive to the bringing of a class suit is presented. Settlement, either secret or openly made subject to rule 23(e), will almost always occur prior to notice to members of the class of the maintenance of the class suit; this analysis has focused on the requirement of notice in this situation. It is also necessary, however, to determine what kind of notice should be required where an involuntary dismissal occurs after notice of the maintenance of the suit. The choice is between the limited notice described above and notice commensurate with that provided the class in informing them of the suit on their behalf. But when notice is a person's due, process which is a mere gesture is not due process. The means employed must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it. The reasonableness and hence the Constitutional validity of any chosen method may be defended on the ground Given that actual receipt of notice may be expected to induce greater reliance on the part of the represented class, the proper approach should be to require notice commensurate with the previous notice given, based on a presumption that every member of the class has received and relied on notice that the action is being maintained on his behalf.
IV. CONCLUSION
It is clear that if the viability of the class action device is to be preserved, its potential as an instrument for the personal aggrandizement of individual parties must be curtailed and adequate repreientation of the class ensured. Only by the development of adequate protections for the interests of the members of the class can this be done. Although the problem is susceptible to many solutions-for example, the establishment of some sort of controls over the fees realized by attorneys in class actions-elimination of dismissals with prejudice to absent class members and provision of appropriate notice of involuntary dismissals represent an effort in one part of this developing body of law to prevent the use of the class suit as a device for personal profit.
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that it is reasonably certain to inform those affected . . . or, where conditions do not reasonably permit such notice, that the form chosen is not substantially less likely to bring home notice than other of the feasible and customary substitutes. This language has been interpreted as setting up a flexible standard. See, e.g., Snyder v. Board of Trustees, 286 F. Supp. 927 (N.D. Ill. 1968) , where the widespread notoriety the suit had received in the news media was held sufficient to satisfy the requirements of due process. But see Eisen v. Carlisle & Jacquelin, 41 U.S.L.W. 2586 (U.S. May 8, 1973) , where the Second Circuit disapproved a makeshift notice scheme adopted by the district court that had been designed to give notice to a class of 2,250,000 members. The district court opinion is reported at 52 F.R. D. 253 (S.D.N.Y. 1971) .
